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FIRST GENERAL COUNSEL'S REPORT

SENSITIVE MUR: 5815
DATE COMPLAINT FILED: 9/15/2006
DATE OF NOTIFICATION: 9/22/2006
DATE ACTIVATED: 11/07/2006

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES

L INTRODUCTION

EXPIRATION OF SOL: JUNE 2011

The Republican Party of New Mexico

Madrid for Congress and Rita Longmo, in
her official capacity as Treasurer

Patricia Madrid
The State of New Mexico

2U.S.C.§441a(aXlXA)
2UJD.C.§441a(i)
2U.S.C.§434(b)
11CJFA.§ 109.21

FBC Disclosure Reports

None

The complain* in *hit matter alleges mat Patricia Madrid and her

committee, Madrid for Congress and Rita Longiiio, in her ofl^alcapatity as Treasurer

Ohc Committee"), violated the Federal Election Campaign Act of 1971 (the "AcO.a»

amended by the Bipartisan Campaign Reform Act of 2002 ("BCRA"). Ma. Madrid waa

the Attorney General for the State of New Mexico in 2006.1 Ms. Madrid waa also a

candidate for a seat in the United States House of Reresentatives for New Mexico's 1*

1 Ms. Madrid WM flirt elected Attorney General fa 1998 sad reflected in 2002. Her Iwt term in
office ended in 200&
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1 Congressional District m 2006. The complaint alleges that four mailers distributed by

2 Ms. Madrid between June and August 2006 in her cipatity as Attorney General of me

3 State of New Mexico (the "State") "are no less than self{m>nion'onalam^)ngn flyers,

4 paid for by atate government money, tisgrisedasinibnnatioiuilmaUen." The complaint

5 argues that these mailers cxmstitnte coordinated campaign expenditures, and the

6 associated costs constitute exccmve contributions by the State to Ms. Ma^

8 In response to uie complaint, Ms. Madrid and her campaign committee, and,

O 9 separately, the States argue mat the mailers: (l)aerve a legitimate civic function and did
O
rH 10 not further Ms. Madrid's congressional omqiaign; (2) address sexual exploitation of

11 minors over the Internet, me theft of personal infonnan'onfiom veterans, the high cost of

12 pnMcriptkm medJMtuma, and the Amgara nf metfimipligtmnme lahnrateriea; ffl provide

13 information on how the reader may xecdve niee mfimnation dizecdy fiom the State, or

14 supplies contort mibimato

15 dection or solidt contribution^

16 candidate.3

2 The con^Wntilwilkgttthtt, by niing^youtiftomk wrote
General's Office," ML Madrid vioktod a New Mexico l^tf^prohibtepi^o£Bcialsfiom using the
wUcc fbf pcfioiuu auB. Tau Report does not iddfBii nil uleattioii becnne it does not fUl winm me

nf iL .01 mo

Ms. Madnd ud the GoflmtlGC ilio BSJDC nit neve is no leavlbtsu fbrtreitiDgtfae Attooiey
m ny • mmî î r ̂ f f̂ nn̂ itmmm. Tiititiin̂  fer m t̂orJiniî

UO DO ̂ MClfiC ptOVIHOB OF MCDOtt Off ttB Act IS 4»HtJ, Ud, ttBRfOR, ft OOOB BOt IDBCt uW
u«U|| i»nnBilaiiit wmtlmr rtw imjilmtLiiiM NeM^v of AHBH nvnniBnte !••• t»M*if ThB

do not bocausc tbc Fodenl Qovcnmeot i§ spocifiGsD^f onoplBd ftooitfie definiliop of "penon1* nd such
int( •iiiHffTf'fti itftt wyBfM i?y fl^ Acti WliH M§pect to ibjB sHesjecl dotlciBBcy of tte

WB note thit it contimi fiMli flnt descnbe • viourtiop of the Act) u A»|VMiiiBtt below.
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1 As (titcuned in more detail bdcyw, we conclude that one of the ^

2 may IMIVB been mmriinated with Ma. MadriH'a campaign pmniant to 1 1 r.RR. § 1 OQ.21 ,

3 and, tfaui, constituted an excetm

4 Therefore, we recommend that the Commission: (1) find reason to believe the State may

5 have violated 2 U.S.C. § 441a(aXl) by making an excessive contribution to Ma. Madrid's

^ 6 (&npaigncciniffl'ttee;(2)midreasontobe^
D
™ 72 U.S.C. §§ 441a(f) and 434(b) by knowingly accepting the excessive contribution and
hs.
^ 8 failing to report it; (3) find ream to beUw
^r
O 9 §441a<aXl) by knowingly leodvmg excessive contributions; axid (4) aut^^
O _
-1 10

u n. FACTUAL ̂ MP I^CAL ANALYSIS

12 A. Tnttim1^"— MITT
13 The State of New Mexico acknowledged in its response to the complaint that me

14 four mailers at issue were paid for with funds received by the State in connection with

15 lawsuits Ma. Madrid brought as Attorney General, and were distributed to indents of me

16 State of New Mexico between June and August 2006. All of me mailers at issue were

17 distributed after the New Mexico primary election held on June 6, 2006, with me possible

18 fjtcgpriflm ftf fhfl mailer entitled "VBte*"?;" the exact fnfli1inff date of *8VgtCTHt*f>"

19 was mailed at some point in June 2006, is not known at this time. The mailers are

20 summarized aa follows:

21

22

23
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1 1.

2 *BcAfi»dM wag mailed in July 2006 rqxwtedly at a cost of $100,011.4 On the

3 fixmt of the mailer the woids'^cAMd" appear above a picture of a ^

4 computer. S* Complaint, Exhibit B. Beneath mis image is a box wim text inside

5 describing a "true story" of a girl who feU victim to an Internet predator. Id. On the

oa 6 inside of the mailer written across the top are the words: "Online Predators are
O
™ 7 Exploiting Our Children... [and beneath and m smaller font] Attorney General Patricia
iv.
^ 8 Madrid is taking action to keep New Mexico*! chUdransaie.M 7J. The mailer describes
qr
O 9 actions being taken by Attorney General Patricia Madrid, states mat Ms. Madrid needs
O
""* 10 tberetden'hdp to protect the children, and instnicts the reader to download or î uest a

11 fiee copy of Ms. Madrid's mternet Safety Guide Car Parents and Teens and provides

12 information regarding how to do so. Id. The back contains, among other things, a picture

13 of Ms. Madrid with a statement from her about protecting New Mexico's children and

14 teens. Id.

15 2. «VeteraM»

16 "Veterans" was mailed in June 2006. The associated cost is not known at this

17 time. "Veterans" is a mailer regarding the theft of veterans' identities. See Complaint,

18 Exhibit D. Appearing across me top of the mailer are the words: MAttorney General

19 Patricia Madrid Has Taken Action to Protect Veterans.** Id. A picture of Ms. Madrid

20 appears in the center of the mailer. Id. On the left side of me picture, the mailer

RepoblkiM,- then Attorney Oenenl Madrid MMed tet "thowBidi were printed [«nd]inMled out
st^ewide it tcott of $100,011 uimg money her
Menem.1* SwCompbdn^ Exhibit H. Tht uliclB, whidiwii posted OB tfjencwiotginiTition*! pebiite
onJulyl2>2006\indicrteitfait>^Aftiid"wudiufinin^ Id.
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steps mdrviduals can take if they m

2 picture, the mailer states, among other things, that the Department of Veteran Affairs

3 alkmed the personal information of milHons of veterans to b^ Id. At the bottom

4 the reader is told to: "Get your free copy of New Mexico Attorney General Patricia

5 Madrid's Identity Theft Repair Kit? and is provided information about how to do so. Id.

QQ o 3m _2EB£DByfiaVC^sdBL
0

fvi 7 "Prescription Drugs" was mailed in July 2006, and cost $61,257 to produce, ft is
rx.

i! 8 a mailer regard^ the cost of prescr^tion drugs. See Complaint, Exhibit E. The mailer

Ô 9 states, "Attorney General Patricia Madrid Is Fitting to Keep Your Prescription Cost
O
^ 10 Down," provides information on a fi^ Prescription Drag Pric^Gidde, and ofieis the

11 reader an order form for the updated guide. Id.

12 4. "MrtfaLab"

13 "Mem Lab" was mailed in August 2006. The coat of this mailer is not available.

14 ^emI^Mcoritains a message from Attorney General

15 New Mexico Sheriffs and Police Association. &e Exhibit G. TTie two law enforcement

16 officiate are m'ctured together on fe

17 warning signs of E til*^iafnr^|a*Mi>|f|f laboratoiy and provides telephone numbers to use

18 to report a suspected lab. Id.

19

20

21

22

axtkfeittKhedtDfecoavlaiirtra
The Wty," the-Vctena»"n»ikrcort $61̂ 57 to pnxtocc. SwCompbint, Exhibit F.
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1 B.

2 Ttiii A«t ft« ajfMnAid Ky HTB A ftninAtm that nn p^rym diall ma

3 to my candidate md his or her aotfaorized political oonnnittec with re«pect to any election

4 for federal office, which, in the aggregate, exceed $2,100.' 2 U.S.C. § 441a(aXlXA).

5 Further, candidates and political committees are prohibited from knowingly accepting
«r
ot> 6 any contributions in excess of theAct't limitations. 2 U.S.C. § 441a(f).
O
™ 7 Ms. Madrid and the Committee claim that the $2,100 contribution limitation does^*»
f**i
<qr 8 not apply to the State of New Mexico because States are not a "person** as defined by the
*T
O 9 Act SM Response of Ms. Madrid and me Committee, p. 5, footnote 17. Under the Act,
O

10 "person" is defined as "an individual, partnership, committee, association, corporation,

11 labor organization, or any other organization or groiip of persons,*^

12 include the Federal Government or any aumority of me Federal Government 2U.S.C.

13 §431(11). Aa to whether the Act appUes to States, me "Ommiisaon has m

14 State governments and municipal corporations are persons unto me Act and are

15 to its contribution provisions.** See Advisory Opinion 2000-05; see also Advisory

16 Opinion 1999-7 (although the definition of "person" in the Act exempts the federal

17 govenmientt
MrneComniissionhasnot

18 their instrumentalities.*').7 See 2 U.S.C. f 431(11).

* The Bipirtiiiii f^T^jr* ^ f̂r**** A^*fMMJndffiiiHcffrtMC<mfrfl?^
Foe w0 2005*2006 clBClmii cydBy DM limit fot mdivioiial ena|*r"<n*iMB|g ID Fodcnl gafi<*|™*aM, iBM**|iM<* fiv

$2,100.

TDB vfflBiiiiiiiHiii bu *rP''fliE ftc Act to Stito IB KVHU cofixceniBnt >>>a***T St€t t,g,t MUR
1686 (Jim Hum Commttee) (Commsnoo found RTB dnt the State of North CnolintvioUtBd 2 UAC.

Prendont Coininitico) (ComnniMon fcund ICHOB to bcnovc natt tte ConmonwBudi of Vn^niia vidbftBd
ths Act by tB>Ti'r<>^ niGnaivQ in-knid ooBnonboiai).
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1 At imme ia wtiirfW dig tnailmgi di««~*ii'tiof~l Ky M« Madrid in h*r

2 Attorney General of flic State of New Mexico woe coordinated with Ms. Madrid or her

3 campaign committee. If ao, the ooata of the mailers woukl be in4dn^

4 the State of New Mexico to me Committee that, given the coat infbnnatian available at

5 mis time and the wide disseminatioii of the nudleri,wofiMh1cdy exceed me cciitributioD

6 limitations at 2 U.S.C. § 441a(tXlXA).

7 A straightforward application of the coordination regulations at 1 1 C.F.R.

8 f 109.21 suggests mat the State of New Mexico made an in-kind contribution to the

9 Onnmittee in the fbnn of a coordinated expend
vrr

a
HI 10 "Meth Lab." Tlio payment prong of fhe coordination regulation, 11 C.F.R.

11 §109.21(aXl), is satisfied because the mailer was paid for by the State of New Mexico,

12 that is, a person other than a candidate, the candidate's committee, a political party

13 committee, or any of their agents. The content prong, 1 1 C J.R. § 109.21(0), may have

14 bem satisfied because ̂ eth Lab" was a mass mailing^

15 ft«*i™Tiiinifffri?i"I "Mf thft mailfr ffffntahif • fflflarly Muntifigd frdrral gandidatrr'ff (M«

16 Madrid's) name and photograph, and may have been directed to New Mexico voters

17 within 90 days of the November 7, 2006 General Election.1 Finally, mere ia abasia to

1 Carat Sectknl(£.21(c) of the Cooin^^
The regulation implementi • derision of the Court of Appe^ in S*o)»v./'EC; in which the court tflBnned

theCoanniHic«iTOnD]gBtedfai2p02. Stt Skaytv.FEC, No. 044352 (D.C Or. July 15, 2005). The
2002 icsjBWion, wbica nnvniBd in effect pendnif nw CToHiniimon • p|ft<|>|MfBjp*i*<*> of tih0 new HQsjobtion,
is Mlisfiod if A public <im|||>>iim^***ip> u, IUBJT alta, pubncly divtributod or disKnunted **120 dvyi or
feweT befbce a primezy or general election. TechiJcaIly>the2002zegulAtk»goveniitwoofthenvikn
ittue - "Vetenm," and "Be Aftud," which ippev to fa«ve been distributed prior to the July 10.2006
eflbcnve dito of the new tesjnlilioBs however, sjiven the yimmiiiiiinn'i cxMchiiion dnrinsj tto 2006

_ ^ ---- - -• --- • „__ iii,|.». •_ --- J- ff,.r ̂ L_ ̂ M__.1._a 11 f {•flu •• iii— 11 BWÎ B Î -|-,̂ l,, — - __ 1-— -,— - M — • «•..• V4jQB/eNMou GBDUKHue u nnaB MM me yuiuuBu oi muDBncnuj jpooeni ewcuou, we DBVC •ppuBa me

-VetenuM," which wu dteributod in Juno 2006, "B* Afirtid^" which wwdirtribnted in July 2006, end
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1 fflvestigate whether the conduct prang has been met because there is no dispute that tbe

2 Attorney General's Office, of which Ms. Madrid wag the top official, dissfiminatnd the

3 mailer. As the top official, Mi. Madrid may hive requested or suggested that the

4 cflrmtu>iniftiti<HH be crartftdt produced or distributed^ or may have been materially

5 involved in decisions regarding, or had substaimVd discussions about, perinem

6 the communication.9

7 Thus, with respect to tbe mailer entitled "Meth Lab," the State of New Mexico

8 may have "vMte, anil th$ Committee may have Irnnwingiy ae^ifed, an m-kmd

9 contribution in the form of a coordinated communication. See II C.F.R. § 109.21(bX2)-

10 Consequently, the cost of this niaUer appears to c^^

11 the State to Ms. Madrid's campaign committee. We do not have information at this time

12 regaining the cost of pfodutixigari

13 mailer was disseminated throiudiout me State, the coat of which, alone, would likely have

14 exceeded the $2,100 contribution limit

15 Baaed on the foregoing, we leooinmc^mattncCommisskmn^icasonto

16 believe mat the State of New Mexico may have violated 2 U.S.C. § 441a(aXl) by making

17 an excessive in-kind contribution to Ms. Madrid's campaign comimtteem the finm of a

18 COOinfltMrt|gd ggpEflldit™?,aan^ Madrid far pnngreM and Rite 1^anmnt^t in her official

>TreKV9tionDragi,HalwdiitribiHedinJdy20^ Tbus, only one of the
likn it ime, Trfeth Lib," •ppean to «tisfy the content prong.

QC Adviiwy Opmion 1999-11 (Dmnc Bynnn) (concludfaisj nut toe com of billbottdi locited in
the legnlvbvB dnbict of ft fbdenl cnoMtate'i itBle tiluuB, ined to Advertise Mweckfy coflBei** wini hef

exprassly •dvodte ne election of the cnojane or tne defiBet of his or her oyyunBBli no did not solicit
A^^^^La^fiAMM%a %4W IB ^AAA f^^J** l̂ml\ /J^^^^M^M ^Mk tm^^^^l^mm^^^ ^MMM|̂ ^BM ^^m^^ ^ ĵ̂ m*^^*m^^^mi~1m ^^i^^Mak •* ^conoTUUuuus/, MUJK4W \unauuf \nnnm no coaminiiKin irninmij num • niiuyemnm • spcecn H »
seinoccitizeMpkntehc>stedbyuiieeu*poiitk)M);w
1986). Tbesc no pte-BCRA i*f*ff* i>uiif*Bir1* snd before OJB |>|||>|>*>^y*"na> of the coordimtion icgiiiitions it
Section 109.21.
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1 capacity as Treasurer, may have violated 2 U.S.C.§§441a(f) and 434(b) by knowingly

2 accepting the excessive wmtributiongiidfiiiling to report it In addition, Ms. Madrid may

3 have had a direct rote in making the excessive contribution because the Attorney

4 General's Office of the State of New Mexico, of which she was the top official,

5 disseminated the mailers. Therefore, we also recommend that the Commission find

£; 6 reason to believe that Ms. Madrid, as a Federal candidate, may have knowingly received
VW

O
™ 7 finds in connection with her candidacy that exceeded the applicable contribution
rx
™ 8 limitation in the Act. in violation of 2 U.S.C. § 441a(aXl).10

Q 9m. INVESTIGATION
O
•-< 10 This Office seeks authorization to issue appropriate interrogatories, document

11 subpoenas, and deposition subpoenas to conduct a Umitod investigation in mil matter.

12 Generally, mis Office will seek to confirm that the conduct pnmg of the coordinated

13 MunmyfiiftarimM mgnlatuina IIM IMMM m«H in tfiia matter an/1 o«™»rtam tlui m«t nf

14 producing and disseminating the "Mem Lab" mailer.

15 IV. RECOMMENDATIONS

16 1. Find reason to believe that the State of New Mexico violated 2 U.S.C.
17 §441a(aXl).
18
19 2. Find reason to believe that Madrid for Congress and Rita Longini,inher
20 official capacity as Treasurer, violated 2 U.S.C. §§ 441a(i) and 434(b).
21

We note tint the inmnnt in viohliop in tnii matter ii probably iubitiiifiiUy greater than flic
relatively man ••"•"•* in violation in MUR 5770, A cue that alao involved • MimniiiiiBatiflii made by •
flcdcnl caodidBie to ob or her ccflrabiBDlip nst nc *??iiBiiiltfn?ii diimJucd oo May 30» 2007! in an CUBIC iic
ofproaecutorialditcretioiL SteHtcttarv. Qtameyt 470 U.S. 821,831(1985). In MUR 5770, nie amount
apcnt OP the comtitiicnt oniiiiHiinalion wai only $3366. Hci^iriiilewed^notknoweixacllyhowinuch
was spent on the mailer at israe, nw amount in violation wooklpcDbably have been tobitantial baaed on te
IbUowingfactB: the nailer WM ftinnininatf rl dMOugbout the Slate ofNew Mexico; • limflar 4-page

:ovcr$100,DOO.
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3. Find ream to betieve that Patrick

4. Approve the attached Factual and Legal Analyses.

5. Authorize the use of compulsory process, including the issuance of appropriate
i. diMMgimit subpoenas. ****̂  deposition subpoenas, i

6. Approve the appropriate letters.

Date

Thomasenia P. Duncan
Acting General Counsel

BY: Ann Marie Teizaken
Acting Associate General Counsel
fin-Enforcement

, McConnell
Assistant General Counsel


